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FILED IN OFFICE
AUG 05 2014

IN THE SUPERIOR COURT OF FULTON CO N
STATE OF GEORGIA

OEPUTY CLERK SUPERIOR COURT
FULTON COUNTY, GA

HOMELAND SELF STORAGE
MANAGEMENT, LLC.;

CIVIL ACTION FILE No.:

2014-cv-246999
PLAINTIFF;

V.

PINE MOUNTAIN CAPITAL
PARTNERS, LLC; HOMELAND
SPORTS CARD COLLECTOR, LLC
KEVIN J. IRLBECK,
IN HIS FIDUCIARY AND INDIVIDUAL
CAPACITIES;
DEFENDANTS.

------------------------------ .
'1PItePOSfiD)

r copy

ORDER
DENYING DEFENDANTS' MOTION TO STAY

THIS MATTER HAVING COME BEFORE THE COURT on Monday, August 4,2014,
before the Honorable Judge John J. Goger for a Rule Nisi hearing on Defendants' Motion to Stay
Proceedings Based on a Pendency of a Parallel Criminal Action ("Defendants) Motion to Stay").
After a review of ALL EVIDENCE, SUBMISSIONS AND ARGUMENTS HAVING BEEN
HEARD AND CONSIDERED, it is HEREBY HELD AND FOUND that Defendants' Motion to
Stay is DENIED as to all Defendants.
Specifically, insofar as Defendants' requested stay would apply to the corporate
Defendants, Pine Mountain Capital Partners, LLC ("Pine Mountain") and Homeland Sports Card
Collector, LLC ("Homeland Sports") (collectively the "Corporate Defendants"), Defendants}
Motion to Stay is DENIED because:

(1) the United

States

Amendment]
regardless
(2) Defendant
Corporate

Supreme

privilege

Court

held

can be claimed

of how small the corporation
Kevin

Irlbeck

Defendants,

("Irlbeck"),

that

"[it]

is well settled

by the custodian

that no [Fifth

of corporate

records,

may be.,,1
in his corporate

may not withhold

production

capacity

as agent

of the Corporate

of the

Defendants'

books or records even ifhe may be personally incriminated by such production.'
(3) Additionally, requiring production of an individual's documents (even those that he
personally prepared), which are in the possession of a third party is not sufficiently
testimonial

to raise a question

incrimination;'

of Fifth

Amendment

privilege

against self-

and

(4) Plaintiff has offered to alleviate the "Key Issue,,4 facing the Defendants (verifying
interrogatory responses and filing a verified answer) by Plaintiffs

withdrawal of its

two interrogatories, and waiving any objection to Defendants filing an unverified
answer. The COUli accepts Plaintiffs solutions to these issues.
Additionally, neither of the Corporate Defendants are a sole proprietorship as was the
petitioner in United States v. Doe.5

In fact, the U.S. Supreme Court has a made a distinction

between sole proprietorships and other corporate entities wherein it held:

Braswell v. u.s., 487 U.S. 99 at 108; (citing Bellis v. United States, 417 U.S. 85, 100 (1974)).
2 Braswell, 487 U.S. at 111-12.
3 Fisher v. u.s., 425 U.S. 391,397 (1976) ("[W]e recently ruled that the Fifth Amendment rights
I

of a taxpayer were not violated by the enforcement of a documentary summons direct to her
acccuntant and requiring production of the taxpayer's own records in the possession of the
accountant. We did so on the ground that in such a case 'the ingredient of personal compulsion
against an accused is lacking. "') (citing Couch v. United States, 409 U.S. 322, 329 (1973).
4 Defendants' Motion to Stay, pg. 21; ~ 2.
5465 U.S. 605 (1984).
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Had petitioner conducted his business as a sole proprietorship, Doe
would require that he be provided the opportunity to show that his
act of production would entail testimonial self-incrimination. But
petitioner has operated his business through the corporate form,
and we have long recognized that, for purposes of the Fifth
Amendment, corporations and other collective entities are treated
differently from individuals.6
Georgia also recognizes a clear distinction between corporations and sole proprietorships,
whereby a "corporation, however, unlike a sole proprietorship, is a distinct entity [ ... ].,,7
regardless

of how small the Corporate

Here,

Defendants may be, they simply have no Fifth

Amendment privilege against self-incrimination and a stay should not be granted on this ground.
The U.S. Supreme Court in Curcio v. United States, held that corporate representatives must
produce

even those

corporate

records

that might

personally

incriminate

the corporate

representative; although the Curcio court drew a sharp distinction between requiring production
of corporate records and requiring the corporate representative to provide oral testimony in
response to such production.i The Curcio Court, however, "did not note any self-incrimination
problem [with the testimonial significance of the act of production] because of the undertaking
by the custodian with respect to the documents.,,9
Regardless, the acknowledgment that Irlbeck should likely not be compelled to testify
orally, even on behalf of the Corporate Defendants, does not justify a stay of the entire action,
but rather compels reasonable limitations on the discovery permitted to Plaintiff.

6
7

Braswell, 487 U.S. at 104.
Southern Guar. Ins. Co. v. Premier Ins. Co, 219 Ga. App. 413, 414 (1995) (Citation omitted).

8354

U.S. 118, 123-24 (1957).
9 Braswell, 487 U.S. at 115. (Citation omitted).
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Moreover, insofar as Defendants' Motion to Stay would apply to Defendant Irlbeck in his
individual capacity, Defendants' motion is DENIED because the "special circumstances" in

Dean v. Douglas,IO Afro-Lecon, Inc. v. United States, 1 I and in Us. v. Kordel12 (cited by
Defendants in their Motion to Stay) are absent here:
(1) Defendant Irlbeck has not been indicted in a parallel criminal matter; regardless,
"[a]bsent special circumstances, the mere existence of parallel criminal and civil
proceedings does not compel a stay of the civil proceedings.t'"
(2) Defendant Irlbeck is not being forced to choose between "forfeiting the privilege
against self-incrimination or losing the civil case by automatic summary judgment.?'"
and
(3) Defendant

Irlbeck may not raise a blanket invocation of the Fifth Amendment

privilege against self-incrimination without addressing specific implications of each
discovery request as to the privilege, because a blanket invocation would prevent
legitimate discovery

of non-privileged

information 15

that is presently

in the

possession of the Corporate Defendants and third-patty financial institutions.
In Dean v. Douglas, 16 at the time the defendants filed the Motion to Stay the Proceedings,
the Department of Justice (DOJ) had already filed criminal charges against the defendants, two
of the nine defendants had plead guilty to charges that overlapped with the allegations in the

10 No. 5:12-CV-120 (CAR) 2012 WL 6151137 (M.D. Ga. Dec. 11,2012).
11820 F.2d 1198 (1987).
12397 U.S. 1 (1970).
13 Id. at * 3.
14 Anderson v. So. Guar. Ins. Co. of Ga., 235 Ga. App. 306, 310-11
(1998) (Internal citations
omitted).
15

Chumley v. State, 282 Ga. App. 117, 120 (2006).

16 No. 5:12-CV-120

(CAR) 2012 WL 6151137

(M.D. Ga. Dec. 11,2012).
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plaintiff's complaint.l"

and additionally, the plaintiff in Dean had also filed a Motion for Partial

Summary Judgment against five of the defendants.

IS

According to the Dean Court, "[t]he record indicates that the DOJ is filing separate
charges against Defendants throughout its investigation.

This pattern, in conjunction with the

representation by the DOJ that their investigation is ongoing, leads the Court to conclude that the
investigation will likely result in more charges being brought [ ... ].,,19 The Dean

COUlt

was

"unable to affirmatively conclude that the invocation of the Fifth Amendment would not compel
an adverse

judgment

against

Defendants

[on

Plaintiffs

Motion

for Partial

Summary

Judgmentj.t''" The Dean Court held that in the interest of justice combined with the justifiable
concern that a stay pending the resolution of the criminal matter could amount to a stay of an
indefinite nature, along with the unique "special circumstances of the civil proceeding," required
a stay for 120 days or the resolution of the criminal proceedings, whichever carne sooner?

I

These special circumstances are absent here. Defendants Motion to Stay is premature.
J

Likewise, the special circumstances in Afro-Lecon, Inc. v. United States,22 and in Us. v.
Kordez23 (cited by Defendants in their Motion to Stay) are also absent here. The defendant in
Afro-Lecon was forced to file motions to suppress evidence in a criminal matter that was
obtained by "information gathered for the criminal trial through the participation of criminal

Dean, 2012 WL 6151137
18Id. at *2.
19Id at *4.
20Id.
17

at *4.

21Id. at *4-5.
22 820 F .2d 1198 (1987).
23 397 U.S. 1 (1970).
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investigators posmg as persons concerned with the civil case and attending various civil
dilscovery meetings,
.
,,74
In Kordel, the corporate officers argued that the government used the civil discovery
process to compel answers to interrogatories to build the government's criminal proceedings.f
The U.S. Supreme Court did not agree because (1) the government (as the civil Plaintiff) did not
bring the civil matter solely to obtain evidence for a criminal proceeding; (2) defendants were
represented by counsel; and (3) defendants had no reason to fear "prejudice from adverse pretrial
publicity or other unfair injury.,,26
Likewise,

Defendants'

assertion, that the Fifth Circuit case Wheling v. Columbia

Broadcasting System27 resulted in a "temporary stay of discovery until the statute of limitations
on potential criminal offenses against Wheling ran-a total of three years," fails to acknowledge
the subsequent rehearing and ruling in Wheling where the same Fifth Circuit

COUlt

held that:

CBS points out that our opinion could be interpreted as ordering a
stay of all discovery rather than merely staying discovery in those
areas where plaintiff has invoked his Fifth Amendment right to
silence [ ... ] we disavow any intent to restrict discovery of
information "not privileged" under rule Fed.R.Civ.P. 26(b)_28
The Wheling Court outlined the "proper analysis"

of how to proceed should an

indictment be retumed "and remained convinced that the trial court can adequately deal with this
problem

if and when it arises. ,,29 Furthermore the

Court held that it would be "premature to

formulate an answer without (1) knowledge of the precise nature of the criminal charges, (2) a

24

Afro-Lecon, 820 F.2d at 1200.
or dei,I 397 U.S. 11.
ld. at 11-12.

25K
26
27

28

608 F .2d 1 084 (5th CiT. 1979).
Wheling v. Columbia Broadcasting

System, 611 F.2d 1026,

(Emphasis added).
29 Wheling, 611 F.2d at 1027. (Emphasis added).
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1027 (1980)

(per curium).

familiarity with the trial court's criminal docket and the usual timetable for trying such cases,
and (3) some projection as to when the criminal proceedings would likely telminate.,,30
Here, Defendants have not filed an answer, nor responded to any discovery and are not
subject to "forfeiting the privilege against self-incrimination or losing the civil case by automatic
summary judgment." Irlbeck was arrested and is presently out on bond, but mayor may not be
the subject of an ongoing criminal investigation by the Fulton County District Attorney's Office.
However, Irlbeck has not been, nor is there any indication or guarantee that he will be, indicted
on any criminal charges. Criminal investigators are not surreptitiously

participating in civil

discovery and sitting in on depositions, nor are any of the Defendants unrepresented.
Furthermore, while Irlbeck may have been subject to a WSBTV investigative report, this
is no different than thousands of other

u.s.

citizens whom have unfortunately found their faces

on a newscast alongside a list of allegations prior to that particular individual being found guilty
of the purported offenses.

Defendants have provided no case law that would support the

proposition that this regularly occurring behavior rises to the level of "adverse pretrial publicity."
The special circumstances of Dean, Afro-Lecon, Kordel, and those outlined in Wheling,
are absent in the instant matter. Defendant Irlbeck is free to raise specific and targeted Fifth
Amendment objections and seek protective orders when necessary, and will not be granted a
blanket invocation of his Fifth Amendment right so as to frustrate legitimate discovery of nonprivileged information.i'

Irlbeck is free to assert the Fifth Amendment privilege when it arises in

relation to compulsion of specific requests, and the Court will consider the implications of each
inquiry on a case by case basis as to that privilege rather than grant Irlbeck a blanket invocation

30Id.
31

Chumley, 282 Ga. App. at 120 (2006).
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For the foregoing reasons, a stay is not necessary to protect

of the Fifth Amendment.Y

Defendant Irlbeck's Fifth Amendment light against self-incrimination.
Defendants' Motion to Stay is DENIED. Defendants are directed to file their unverified
Answer by th4day of August, 2014.
requests are due on the

__g.

day of

It is SO ORDERED, this

Defendants' responses to Plaintiffs discovery

~

,2014.

H day of August 2014.

Presented and Prepared by:

Robert J. Kaufman
Georgia Bar No. 409197

Richard J. Til/elY
Georgia Bar No. 940452
KAUFMAN,MILLER & FORMAN,

P.C.

8215 Roswell Road, Building 800
Atlanta, Georgia 30350-6445
Telepbone No. (770) 390-9200
Facsimile No. (770) 395-6720

Attorneysfor Plaintiff
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